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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
STATE OF UTAH, 
Plaintiff/Respondent, 
vs. Supreme Court No. 860338 
Priority No. 2 
ANASTACIO FERNANDEZ, JR., 
Defendant/Appellant 
REPLY BRIEF OF APPELLANT 
STATEMENT OF THE NATURE OF THE CASE 
Defendant/Appellant, ANASTACIO FERNANDEZ, JR., appeals from a conviction of 
Two Counts of Rape of a Child, First Degree Felonies, rendered in the First 
Judicial District in and for Cache County, State of Utah. 
REPLY TO BRIEF OF RESPONDENT 
Respondent challenges the Defendant's assertion that the District Court did 
not take into consideration all of the factors both in mitigation as well as in 
aggravation as is required by law. Br. of App. at 3. On June 2, 1987, 
Defendant's counsel made a motion to include the Presentence Report used by the 
District Court in determining the sentence that was imposed upon Defendant. The 
mitigating factors cited in Defendant's Brief on pages 3 and 4, and again on 
page 7, are set forth in the Presentence Report on pages 10, 11, and 15. 
Respondent also challenges Defendant's constitutional claim that 
Defendant's plea of not guilty was taken into consideration as an aggravating 
factor when the District Court imposed sentence on Defendant. On page 21 of the 
Presentence Report and again on the Agency Recommendation appended thereto, 
specific reference is made to the fact that Defendant denied the offense, and 
such fact is listed as an aggravating factor. It is clear from the sentencing 
transcript that the aggravating factors listed by the agency were adopted by the 
District Court Judge in his sentencing decision. 
Respondent contends that Defendant's failure to object to the sentencing 
procedure precludes Defendant from raising these issues on appeal. Respondent 
cites State v. Steggell, 660 P.2d 252 (Utah 1983). However, neither Steggell 
nor the subsequent cases citing Steggell as authority are appeals from a post-
judgment sentencing proceeding. They all involve failure to object to admission 
of evidence, In fact, the law recognizes the exceptional nature of the 
sentencing phase of a criminal trial. For example, Rule 1101 of the Utah Rules 
of Evidence provides that the Rules of Evidence are inapplicable to sentencing 
proceedings. It is the Defendant's view that an objection during the sentencing 
proceeding was not a jurisdictional prerequisite to the appeal of his sentence. 
The Defendant has appealed his sentence as excessive and unauthorized under 
the law. Br. of App. at 3. In such a situation, an objection below is not a 
prerequisite to the challenging of the sentencing order. State v. Braughton, 
561 P.2d 1040, 1041, n. 2 (Or. App. 1977). An unauthorized sentence issue is 
jurisdictional and can be raised for the first time on appeal. State v. Sparks, 
694 P.2d 1382, 1390 (N.M. App. 1985). 
The Defendant has also appealed his sentence on two constitutional grounds: 
the cruel and unusual punishment clause of the Eighth Amendment and the due 
process of law clause of the Fourteenth Amendment. The U.S. Supreme Court has 
held that mere failure to object to a ruling on constitutional grounds does not 
prevent a defendant from raising such objections for the first time on appeal. 
Curtis Pub. Co. v. Butts, 388 U.S. 130 (1967) reh. den. 389 U.S. 889. The Court 
recognizes that a defendant may waive his constitutional grounds for appeal, but 
only under restricted situations, 
CONCLUSION 
Defendant requests that the Court consider the substance of the Defendants 
arguments set forth in his Brief, dated April 9, 1987, and recognize the 
Presentence Report and the references thereto in this Reply as correcting any 
such failure in the original Brief. Defendant contends that his failure to 
object to the sentencing procedure is not a fatal flaw and should not preclude 
this Court from considering Defendantfs arguments against the excessive sentence 
imposed by the District Court. 
Defendant once again respectfully submits that this case should be remanded 
for resentencing with instructions that the sentences be reduced from fifteen to 
ten years and/or that the sentences run concurrently and not consecutively. 
DATED this ZS _ day of June, 1987. 
CLUfT^S: Jt^ DKINS 
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